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IMPROVEMENTSTO GATT ARTICLE VIII ON FORMALITIESAND
REQUIREMENTS CONNECTED WITH IMPORTATION AND EXPORTATION
AND RELATED PROPOSALSON SPECIAL AND DIFFERENTIAL TREATMENT
AND TECHNICAL ASSISTANCE

EXECUTIVE SUMMARY

This submission is in two parts. First, it set$ why and how GATT Atrticle VIII could be
improved and made more operational in order to kfiynjmternational trade procedures. Secondly, it
addresses the future modalities for addressingectlspecial and differential treatment and technica
assistance. The proposals in the submission cover:

PART 1. Proposalsto Make GATT ArticleVIII More Operational
- General commitmentsreflecting WT O principles:

(1) Non-discrimination

2) Avoidance ofunnecessary barriers to trade

3) Periodic review of procedures and requirements

4) Use of international standards

- Provisionsreating to document and data for malities:

(5) Simplification and reduction of documentatenrd data requirements

(6) Introduction of a uniform customs code or g customs legislation

(7) Single, one-time presentation of all docureesntd data requirements, to the extent
possible

- Provisionsreating to customs and related import and export procedures:
(8) Simplified and standardised procedures amitisia processing times
9) Non-discrimination in relation to modes ofrtsportation
(10)  Phasing out mandatory use of customs brokers
(11)  Simplified customs release and clearance pioes
(12)  Use of Risk analysis and introduction of au®d trader systems
(13) Convergence and co-ordination of official cofg
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(14)  Application of objective criteria for tariflassification
(15) Elimination of pre-shipment inspection

Proposals on GATT Article VIII provisions on feesd charges have been treated in an
earlier submission from the EC and Australia (fé&/ TF/W/23 of 18 March 2005).

PART 2 Special and differential treatment and technical assistance

These proposals are for their part aimed at emguhat developing countries are helped in
implementing progressively any commitments thatydner beneficiaper se need time or resources.
Specific ideas are put forward for (1) targetedcggdeand differential treatment, (2) transitional
periods and (3) technical assistance and capadilifog measures.

l. INTRODUCTION

1. The WTO's work on Trade Facilitation in the laswvfgears has led to agreement on the
benefits of measures to simplify import and expodcedures. Members have stressed the importance
of trade facilitation in increasing their capactty trade and better integrate into the internationa
economy, and recognized the complementary natufaciitation measures and the improvement of
border controls and revenue collection. The busiwesnmunity — large companies and SMEs, traders
in both developed and developing regions, and seprtatives of both goods and services sectors —
have all emphasized the need to simplify tradegitores so as to reduce costs and delays, as well as
to improve the investment climate. Small tradeesiara particularly strong position to benefit from
facilitation measures, since excessive data andrdentation requirements or burdensome border
procedures impose on them disproportionate manpameresource demands, and act as a fixed cost
regardless of trade volumes. The benefits for gowents of simpler procedures are also
considerable: trade facilitation enables cost sgsjimgreater efficiency of border management, and
higher rates of revenue collection.

2. Article VIII is quite broad in scope, extendingdt fees and charges of whatever character,
formalities as well as requirements imposed by guwents in relation to importation and
exportation. In other words it is not limited simpb procedures but also to requirements applied by
governments to trade transactions. Yet, despite bhoad scope, GATT Article VIII is not fully
operational. While Article VIII:1(c) recognises theed for minimizing the incidence and complexity
of import and export formalities and for decreasamgl simplifying import and export documentation
requirements, it does npgquire any such reduction nor indicates how to achievélie absence of
any operational WTO requirements to simplify or ueel formalities — notably unjustifiably
burdensome customs procedures — remains a sigmificgakness in the WTO rule book which, as
tariffs are progressively reduced, has become g@odemore in need of attention.

3. The EC therefore proposes to clarify and improveTGAArticle VIII to make it more
effective and operational in the same way thategent years, Members have made more specific and
operational GATT Articles and provisions relatinipr example, to customs valuation, import
licensing and technical barriers to trade. Theitg@ommunity and many Members are keen to see
the establishment of a set of WTO provisions on GAVTticle VIII that would set all WTO Members

on an agreed path of modern and simplified proagjuaking full account of international standards
and work done in other international organizations.

4. In making proposals, the EC seeks to ensure tlst @ATT principles are applied to trade
facilitation, that any measures proposed restradé as little as possible — without obviously ny a
way affecting the right of Members to achieve otlegitimate policy objectives, related for example
to national security, health, safety and the emvitent — and that as far as possible the standards
drawn up by other international organizations aedu
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PART 1: PROPOSALSTO MAKE GATT ARTICLE VIII
MORE OPERATIONAL
A. SUGGESTEDGENERAL COMMITMENTS
1. Non discrimination in the design, application and effect of export angort procedures and

formalities imposed on the goods of all Members.

Comments: The applicability of GATT Article | td iahport and export formalities may be worth underg,

as is the case in for example the TBT AgreemeatAgreement on Import Licensing Procedures androthe
similar sets of WTO rules. The principle of noredimination should not of course interfere with Mmsrs'
rights to treat consignments differently accordiogbjective risk assessment criteria

2. Avoidance ofunnecessary barriers to trade in the design, application and effectngfort
and export procedures, and in particular to enghaesuch procedures do not unduly slow down the
movement or release of goods. This would be donersgring that import and export procedures
shall not be more trade restrictive than necedseafuffil legitimate objectives

Comments: A basic discipline to ensure that reguiaiuthorities — customs etc. — consciously méfieete to
design and implement procedures that are in praporto the objectives sought, that take accounhefneeds
of traders, and that facilitate trade as far as pibte

3. Periodic Review. A provision whereby Members should no longer naamt procedure or
requirement if the circumstances giving rise toifsoduction no longer exist or if the changed
circumstances or objectives can be addressedessdriade restrictive manner.

Comments: A commitment modelled on already exigiogisions in e.g., the TBT Agreement, that rezgiir
public authorities regularly to review their regtilans with a view to introducing better and lessdansome
practice.

4, Use of relevantnternational Standards and Instruments. Members should agree to use
international standards and instruments as thes fasi their import and export procedures and
requirements, except where such international arasdwould be an ineffective or inappropriate
means to fulfil the legitimate objectives sought.

Comments: Use of international standards ensuresmamon basis for the measures applied by diffé\éh©
members, which in turn improves transparency aredlistability, and lowers costs for traders for exaenin
preparation of trade documents and data. Obviou$lgach Member or regional grouping were to intuoe
their own (varying) standards, the result would deroliferation of incompatible requirements in fdient
markets, adding to traders’ costs. It will be dabie to identify and agree which international stards and
instruments should be referred to, the circumstarazg on what basis Members can deviate from thathfo
decide how to take account of subsequent amendmeptiating of such standards and instruments

B. SUGGESTEDPROVISIONS ONDATA AND DOCUMENTARY REQUIREMENTS

Excessive and non-standardized documentation atal réquirements for border crossing
trade are, according to representatives of thestcadhmunity, an important obstacle to trade. Small-
and medium-sized companies are particularly afteble unduly burdensome procedures, since they
drain manpower and resources which SMEs cannotrdaffo give up. Evidence suggests that
excessive export procedures are as troublesomeaaily as excessive import bureaucracy. Many
such requirements — which have accrued over tinee-unnecessary and can be simplified and
reduced. One could therefore consider a numberagswo make these requirements more focussed
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and simple and in so doing create a more hospitdihate for international trade. In particulareté
would be merit in improving GATT Article VIII by acmmitments such as the following:

5. Commitment by Members t@mplify and reduce documentation and data requirements

to the absolute minimum, consistent with the need to enforce legitimategmes, and in doing so to
use international standards as a basis for docat@mtand data requirements (both for format and
content of documents and data). The data set desetlaithin the WCO data model, UN EDIFACT
(UN Electronic Data Interchange for Administratiddommerce and Transport) and the UN Layout
Key could be identified as basic reference poitdaafiards in this regard, and WTO Members may
wish to identify others. Further simplification ¢dwlso be achieved where WTO Members identify
the cases in which copies and not originals of demits are accepted. Simplification could also be
served by permitting the acceptance routinely lefant commercially-available information.

Comments: Through the above proposal Members wmake a commitment to begin to simplify procedures,
basing their domestic efforts on the internationatruments of the WCO and UN and possibly othdigso

6. Introduction by each WTO Member, or customs untmetyeen two or more Members), of a
uniform customs code or aligned customs legislation, as well as a singhport and export
declaration, administrative message or data set.

Comments: It is essential for transparency, amdeficient administration of customs to have aam@nt body
of legislation, regulations etc. Traders are keerhaive simple, standardized documents or data astfhis
reduces errors and processing times.

7. Progressive implementation of the principle okiagle, one-time presentation to one
agency, normally the customs, of all documentation and data requirements forogxpr import,
subject to any exceptions to be identified. THewd be a best endeavour provision and the
commitment would be to making progressive effadsher than to any fixed deadline.

Comments: The concept of a Single Window for fiihdata/documents is an important facilitation e,
enabling traders to avoid multiple and time-consugrprocedures, but flexibility will be needed —ezsally for
some developing countries since Single Window ¢ipes however desirable, take time to implement.

C. SUGGESTEDPROVISIONS ONCUSTOMS ANDRELATED IMPORT AND EXPORTPROCEDURES

Cumbersome border crossing procedures act aska bratrade and investment, and hamper
exports as well as imports, in particular for spaadti medium-sized companies. Simplification of
trade formalities and requirements is an imporéand low-cost way to improve trade and investment
flows. It has also been shown to result in higlesenue collection rates, better enforcement ofdyord
controls, and greater efficiency and morale of @mst administrations. The EC proposes, therefore,
the establishment of a number of commitments tgkiynimport and export procedures, which
would be applicable to all Members. These commitsemould make GATT Article VIII:1(c) —
which calls for the simplification of proceduresmere operational. The provisions proposed below
would again steer WTO Members in a common directilmmough the progressive adoption of simpler
and more internationally-standardized proceduresvishg on good administrative practices gaining
currency worldwide. The following proposals arerdiere made:

8. Progressive implementation o&implified and standardized import and export
procedures, based on international standards and instrumerdisiding the WCO Kyoto Convention.
As part of such a provision, the EC proposes ttetheMember would establish and agree
progressively to reduce, its domes$tandard processing times for goods release and clearance,
based on a common instrument such as the WCO Tatease Study.
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Comments: The EC does not think that Members shmuldound via WTO formally to adhere to instruments
(such as the Kyoto Convention) negotiated elsewhmrre suggests that such instruments be implemented
substance or be given a privileged status, as éscdise with standards in other WTO agreemeSimndard
processing times can function as useful benchmé#tiblication of standard processing times wouldueas
that such times are in the first place establishamt] then efforts made to reduce them. Relativigly hisk
consignments would naturally tend to have longecpssing times than the standard.

9. A commitment to non-discrimination in terms of r@ggments and procedures applicable to
like products irrespective of themode of transportation.

Comments: Procedures for different modes of trariafion are unlikely to be identical but they shdbulot give
rise to discriminatory treatment.

10. Non-discriminatory rules should apply in respectlioénsing of customs brokers, together
with an undertaking to phase out over time any irements for the mandatory use afstoms
brokers.

Comments: Regarding customs brokers, in many desnthey perform the all important role of interéac
between the trader and the administration, paraelyl for SMEs. There is, however, concern from éracover
the role and influence of brokers and the fact timimany countries their use is mandatory. Licegsif
brokers should be carried out transparently andlyaiso as to enable competition, and companiesilshaf
they prefer, be able to manage the transaction siebras.

11. A commitment by each member to introdugmplified customs release and clearance
procedures including the possibility of: pre-arrival procesg of documentation; rapid release
procedures based, for example, on the submissiarswhplified document and mechanisms for post-
release reconciliation of documentation and dup@gable; the possibility of customs clearance or
relevant export control at an importer's or exptatpremises; and the possibility of periodicaliaud
and duty payment rather than duty payment on this lod individual transactions.

Comments: Regarding simplified release and cleaggmocedures, most WTO Members are now starting to
operate different forms of simplified procedurevési the economic importance of such proceduregeins to
the EC essential that they be reflected in term&®0O commitments so as to reduce costs and dehalyisring
greater predictability to traders, although witholteing too prescriptive. Simplified procedures dot n
necessarily require computerized customs systethsuglh in some cases this makes them easier t@teper
Having said this, customs automation is an impdrtfacilitation tool, aiding, in particular, higherates of
tariff collection and enforcement, the implementatof simplified release procedures delinked frdaoty
payments, and the coordination of official controslmost all developing countries have in the gesgt years
introduced automation (e.g., using UNCTAD’s ASYCUiddgrammes), increasing efficiency and trade flows
and rapidly recouping investments.

12. Use ofrisk analysis methods based, as appropriate, on relevant inienah standards and
practices. Risk analysis procedures should notdeel s, or have the effect of creating, disguised
obstacles to trade. They should be objective aptieapfor legitimate purposes. In addition, it weul
be useful if Members were to make a commitmenhtiwduce systems afuthorised traders, using
transparent, objective and non-discriminatory date Such systems should not exclude the
participation of small- and medium-sized entergise

Comments: In practice no WTO Member can physitafigect 100% of all consignments and should naik Ri
analysis procedures allow customs etc to concemttheir limited resources on targeting the mostpsas
shipments while facilitating trade for complianadiers. As trade flows expand but customs’ resowsitesk or
remain static, such selectivity becomes even mesengial. The proposal on authorized traders would
encourage all Members to implement procedures ittettify and reward efficient and compliant tradevith
additional facilitation measures. Given that so feumch arrangements are being mainly used by larger
companies, it seems crucial to us to ensure thelt systems be equally available to (equally compléand
trustworthy) smaller traders.
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13. Convergence of official controls in a "one-stop shop'Where documentary or physical
verification of consignments by more than one agdscnecessary this should be carried out at a
single place and one time only, to the extent jpbssand at hours that meet the needs of traders.

Comments: A major concern of traders relates tessive delays in getting goods released due taltkence
of coordinated border controls between differenérrges within a Member. Developing countries haeavd
attention to the incidence of multiple inspectidmisdifferent control purposes in their major exponarkets.
The EC believes that Members should make a comnijtnb@wards greater coordination of controls,
recognising that developed countries must leadvilg here, and that for developing countries thisy ake
some time to accomplish.

14, Requirement to applghjective criteria for tariff classification of goods.

Comments: This could be achieved through the usaliftrade by all Members of the WCO HS Conventin
further international standard.

15. Elimination ofPre-Shipment Inspection Arrangements.

Comments: Official PSI systems impose considerbbteens on business and are costly to governments.
Experience suggests that in some cases, far framg lbetemporary measure pending improvements toedtion
customs services, they are tending to become apgmianent alternative. The EC suggests that Mesndetra
deadline for the elimination of PSI where it suoséis for functioning customs services, and usetithe
available to ensure that the domestic customs adtrations become more fully functional and PSI
progressively phased out. The EC also suggestsdiiang the transition period Members commit not to
introduce new PSI arrangements.

PART 2: SPECIAL AND DIFFERENTIAL TREATMENT AND
COORDINATION OF TECHNICAL ASSISTANCE

The biggest long term beneficiaries of simplifgdcedures should be developing countries,
whose future trading performance and attractivemedsreign investment will improve if they can
provide and maintain a simple, transparent tradingironment. By entering into commitments,
developing countries can go a long way towards pitorg their integration in the global trading
system. Failure to do so can have the oppositectef@urrently it is their typically small- and
medium-sized enterprises which suffer more fromdbnsome export and import procedures and non-
transparent and excessive duties and taxes. Sicapidih can go a long way in facilitating South-
South trade, as well as helping North-South tradewever, simplification cannot be achieved
overnight and any provisions on GATT Article Vilhauld recognize the needs and difficulties faced
by developing countries, especially the least dgyed, and provide practical means to assist their
development.

Taking in account the views expressed on thisissuer the last three years, the EC suggests
that any future WTO provisions should therefordude a range of special and differential treatment
provisions, including less onerous commitmentspiorer developing countries, transitional periods
for the assumption of commitments, and provisi@ggarding improvements in the supply of technical
assistance. Each of these elements is set out below

1 Targeted special and differential treatment

1. As noted throughout this proposal, certain commitismenay imply resources — at least in the

short to medium term — and may thus be beyond #enmof least-developed countries and possibly
other low income countries. This is notably theecaith those simplified procedures that are etsies
to apply via automated systems, as well as thoggogals that presuppose broader customs reform.
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Any such commitments should not apply until suahetias the Member in question is in a position to
implement them, a principle recognized in the ngiolg modalities. It is therefore proposed that
least-developed countries be exempted from suckigioos until such time as they are able to
implement them, and that in the meantime techrasaistance should be directed to helping them
build up the necessary domestic capacities. Deedlapuntry Members and intergovernmental
organizations should commit to the provision oftstexhnical assistance in the manner set out below.

2. Transition periods

2. Some of the commitments suggested in this papétakie time to implement. For example,
reviewing legislation or aligning documents andadaguirements to international norms can in some
cases be a lengthy process. Introducing simpliietedures for goods release presupposes some re-
formulation of customs processes and training @tiafs. Introducing an authorized trader system
also needs time as Members have to determine whtdns best suits their trade patterns and then
prepare the necessary rules. In many cases tHesmseand therefore potentially assistance, need t
go ahead in tandem.

3. Transitional periods should be available to enaleleloping countries to implement specific
commitments in a progressive or staged manner.eTo@sld be based on each Member’s individual
needs and situation, or generalized, but shouliéhked to any reform or modernization programme
under way in a Member as well as to technical tsmsi® programming. More general commitments
on transparency, non-discrimination, the avoidarafe unnecessary barriers, and any other
commitments that do not imply many resources, shbalvever be implemented immediately.

3. Technical Assistance and Capacity Building M easures

4. The EC already dedicates considerable developnssigtance to trade facilitation, both at a
national and regional level, and intends to coirto do so in the framework of the EC’s

development assistance, particularly if a set ofQ\MIrovisions, setting common standards to which
assistance can in future be progressively targetad,be established. In particular, as part of its
efforts to meet the UN Millennium Development Gotgyets for aid, the EC plans to increase its
volume of development aid, including in the tradeaa and some of this increased aid can, if
requested by development partners in their devedopnoooperation discussions with the EC, be
directed to implementing trade facilitation measuri both the narrow (WTO) and the broader
(building up infrastructure for trade) sense.

5. Turning to the needs of WTO Members as expressetthanNegotiating Group, the EC
believes that some more specific arrangements ghmilput in place in order to strengthen the link
between the negotiation and implementation of aiyré commitments and the provision of technical
assistance and capacity building. In accordancé tie mandate, the EC proposes therefore the
following arrangements for the improved provisiardaoordination of assistance in the field of trade
facilitation:
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@

(b)

(©

(d)

(e)

®

Members should signal readiness to increase the dd quality of technical assistance for

trade facilitation. Where competing requests faisiance are made, priority should be given
to those countries whose needs are objectivelgtbatest and which have demonstrated clear
commitment to carrying out simplification measures.

Where a Member, as part of its development aidpreviding trade-related technical
assistance to another Member it should, if reqdesyethat other Member, as far as possible
include in such assistance trade facilitation suppthis would help ensure that where a
recipient Member does seek support on trade fatidit, it can be provided as part of any
TRA programme — the concept of "demand-driven"aid can take account of the overall
developmental framework of recipient countries eggions.

The WTO and other organizations (the World Bank, ®Y@NCTAD, and others) should,
well in advance of the implementation of the resolt the negotiations, establish and operate
jointly a platform for international cooperationcacoordination of technical assistance in the
field of trade facilitation, bringing together donembers and recipient Members, regional
groupings, as well as other intergovernmental degaions with a role to play (e.g., OECD,
UN regional economic commissions etc.).

The function of this platform would be to help eresthe transparency, coherence and, where
necessary, coordination of assistance between sloand recipients, that assistance is
directed, among other things, to implementing WTnmitments, that recipients’ needs are
matched with donors, and that potential gaps dledfiA role could be provided too for
national and international trade federations inhstransparency and coordination efforts,
given that many trade federations are already fnogi assistance or investment in trade
facilitation, are interested in doing so, or areepfdirectly affected by measures. The platform
should not duplicate the activities of existing mboation mechanisms, such as the
WTO/OECD DAC database on technical assistancecboitdinate with them and use such
instruments to help it fulfil its functions. Thegplorm must also not detract from but support
coordination and cooperation on the ground in fenipcountries, which is fundamental to
ensuring the effective delivery of assistance.

This platform should be set up once the scope efftikure trade facilitation provisions is
clearer. The first and most important task of ttefprm could be to take stock of individual
Members’ trade facilitation needs in relation te ffrovisions emerging, making full use of
existing diagnostic tools and assessments, andhlerto identify, with donors, what kind of
technical assistance, if any, would be neededgp@t implementation, and within what kind
of timeframes. It would also be important earlytordevelop a common understanding on the
appropriate sequencing of assistance for implertientagiven that some trade facilitation
measures — e.g., review and simplification of railahs — needs to take place before other
measures.

On this basis individual developing-country membesmuld then be in a better position to
determine what kind of transitional periods may rezessary in order to implement the
results of the negotiations.



